Konkurrens- och marknadsrattsliga dagen
2024

SVERIGE

Konkurrensratten hésten 2022 - 2024
— ett utdrag fran en aktiv tid




Published KKV cases 2022—-2024
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6 cases on 101-issues in Sweden 2022—-2024
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6 cases on 102-issues in Sweden 2022—-2024

Number of cases
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11 selected concentration cases in Sweden 2019-2022

M Cleared Il Pending phase 2 [l Cleared after phase 2 Commitment - cleared [ withdrawn after phase 2

 Grandvision N.V./Smart Eyes
Holding AB

¢ Vestum AB, Isodréan AB och MDT « Tidnings AB
7 Markvaruhuset Aktiebolag Marieberg, Albert
Bonnier AB och
6 « Budbee Holding AB/Instabox ":eBad'y International )
Holding AB * Apotekstjanst Sverige
Q5 o Lekolar Group AB/Panduro - AB/Svensk dos AB
% Forvaltning AB * Remondis
© « Bravida Sverige AB/LR-Installation Maintenance &
(&) 4 AB Services International
ES) « Euroapotheca Holding SWE AB/ GmbH/Delete Group
. Oriola Oyj Oyij
_8 3 * Mathem Holding AB/Dagab Inkép / o EasyPark Group AS/
E & Logistik AB Mobility 1 SAS
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UTP-cases 2023—-2024

* 2024 .
- ICA Maxi, Borlange 23 CaseS Slnce 2021

* Return of perished goods - Dismissed -
. 2023 + 4 pending cases

- ICA Maxi, Ostersund

* Return on goods that passed best-before-date - Dismissed
- Dagab Hassleholm

* Back-invoicing of outdated products - Dismissed
- Coop Sverige AB

* Delisting of products - one-sided change of contract terms - Dismissed
- Magnihill, Mérarp (Skane)

» Excessive payment delays of > 30 days - FINES: 250.000 SEK
- Dagab Inkdp & Logistik AB

pratices - il ing by suppliers - Di

- Dagab Inkop & Logistik AB

- Sausages - requirement to use EDI - OK
- Soderkdpings kommun

> Cancellation time < 30 days - Dismissed
- Polismyndigheten (Swedish Police)

* Cancellation of Julbord for 80 persons earlier than 30 days
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* Comparison with public procurement of division of contracts into parts - indivisible - OUT OF SCOPE
- Dava Foods Sweden AB

* One-sided change of prices of eggs? Dismissed
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» Payment for seeds > 30 days - Dismissed BN
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Referrals to the Swedish Government

* In the wake of (unsuccessful) finding of
infringements in 102-cases

- Changes the rules enshrined in the Funerals Act entailing
binding requirements on the Swedish Church whilst providing
undertaking services

> Clairying the Swedish Church’s mandate regarding funeral services

- Changes the rules in the Chapter 5, section 19 of the Companies
Act

> Register of shareholders

Under way...

* New Competition Tools for the KKV
- Sector inquiries

> Formally open mandate for the Inquiry, but still relatively large
pressure from stakeholders to deliver something

> A no-action recommendation appears unlikely
* Update of the national rules on anti-

competitive sales activities
- KOS - open mandate for the




Appropriation - areas of enforcement
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Wild berries

* On-going investigation on horizontal cooperation
- Dawn raid undertaken

- Parallel on-site inspections by the Finnish KKV




Arla Foods

* Patent and Market Court of Appeal
* Fines: 1.130.000 SEK
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- Information exchange between Arla Foods and Centrala ME{':L”A\NMJULK ME&[‘A%
Partihallen - public procurement in 2016 s

- Restriction by object - concerted practice

> Arla shared which prices would be offered with a competitor prior to submitting
the tender

- Ruling 2022-10-06 (PMD: 2021-10-08)

iy 54

Taxi bestéllningscentral, Vaner Taxi AB

* Cooperation between Taxi Ulricehamn and
Vaner Taxi agreed on how to set pricesina
public procurement for taxi services for
disabled persons
- First ever decision on fines (1.550.000 SEK)

- Upheld by the PMD on appeal

> Claimants failed to present any evidence as instructed by the court




Private litigation

* Sopkarlstvatt i Malmo AB v Sanerings Kompaniet i Malmo

AB

- Follow-on case from KKV’s decision on anti-competitive agreement on fines <

amounting to 1.219.000 SEK

- Dismissed on grounds that the agreement did not entail a right to commission

* Fredrik Skog v Skinnskattebergs kommun
- Student housing - KOS-rules
- Dismissed by the Court

* Nokia Solutions and Networks Oy v Reflection investment

B.V.

- Sales of mobile phones 'OnePlus’ - infringement of a SEP (upheld by the

court)
> Nokia offered licenses under FRAND-conditions

> OPPO claimed abuse of dominance

* Relationsship between Patents Act and SCA with due regard to Huawei (C-170/13) - although confidential

evidence - it was still unfounded = no abuse

Appealed to PMD, but
withdrawn and dismissed
by the court 2023-04-17

Svensk Maklarstatistik

* Interim injunction
- Decided by single judge
> Economic expert deemed redundant
- Raw data on housing transactions
- Basis for index -> Valueguard-KTH Housing
index (HOX)
> Obligation to continue supplying raw data + assign right
to customer use raw data
- Follow-on law civil suit by Svensk
Maklarstatistik on injunction to stop supplying
data to 3rd parties + damages

* Prohibition and/or damages -> finally settled on claim for
injunctions.

Raw data from real
estate agents and
public sources

Il SVENSK
MAKLARSTATISTIK
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data on sales of propter
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Google LLC v PriceRunner International

* Order for production of documents
- Google Search (Shopping) - non-redacted info + compilation of
traffic data incl. algoritms
» Necessary to demonstrate causality and quantum of damage
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Tapwell AB

* Resale Price Maintenance (RPM)
- Fines: 16.900.000 SEK
- Current on appeal before the PMD




EC Commission Cases 2023—April 2024
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EU Merger cases 1990-2024

* Total: 9185 cases
- 192 cases withdrawn in phase |

- 55 cases withdrawn in phase Il
> Prohibition: 0,3 % of all cases
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EC Commission Merger cases 2023—March 2024
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EC Commission DMA Cases 2023—April 2024
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EU Commission: Gatekeeper Designations
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EU Commission: DMA timeline

DMA timeline
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* Tech-companies
- Apple Store Practices (Fines)
> Anti-steering provisions. Fines: €1.8 billion
- Apple Mobile Payments (commitments)
* Mobile wallet and payment service providers - access to NFC in iOS
- Intel - computer chips - re-imposing fines for naked restriction
> Payments to HP, Acer, Lenovo to halt or delay products x86 CPU, Fines: 376.36 million
- Google Adtech and Data-related practices (Pending)
> Favouring its own ad exchange AdX in the ad selecti tion run by its dominant publisher ad
server DFP
- Amazon Buy Box + Amazon Marketplace (commitments)
> Use non-public data relating to, or derived from, the independent sellers' activities on its
marketplace - Commitments accepted
- Facebook Marketplace (pending)
* Meta ties its online classified ads service Facebook Marketplace
> Meta unilaterally imposes unfair trading conditions on competing online classified ads services
which advertise on Facebook or Instagram
- Microsoft Teams (pending) PR
> Anti-competitive tying or bundling of the ication and collaboration products o e @}?
DN 2




Antitrust cases EU Commission

* Others

- Online rail ticket distribution in Spain (commitments)
> Access for third-party ticketing platforms to Renfe's full content and real-time data displayed
on Renfe's own digital channels to tailor their offers to the customers' needs and compete
effectively with Renfe's online distribution channels
- Pierre Cardin (pending)
* Restricting cross-border sales of Pierre Cardin-licensed clothing, as well as sales of such
products to specific customers.
- Teva Copaxone (pending)

* Intention to delay competition to its blockbuster medicine, Copaxone by way of artificially
extending patent protection of Copaxone and by systematically spreading misleading
information about a competing product with a view to hinder its market entry and uptake.

- Zoetis - Librela (pending)

> Terminating the development of an alternative pipeline product (pain relief for dogs) and
refusing to transfer this pipeline medicine to the third party which in the EEA had exclusive
commercialisation rights
- Vifor Pharma (IV iron products) (pending) - 'foérklening’ or 'misskreditering’
av konkurrent

> Dominant for the provision of intravenous iron medicines. lllegally disparaging Monofer, an iron o&ﬁi&f@,o
deficiency treatment by its closest competitor in Europe, Pharmacosmos ?gg%’@‘}?
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Cartel cases EU Commission

* Farmed Atlantic Salmon (pending)
- Grieg Seafood, Mowi, Salmar, Cermaq, Lergy, Bremnes

> Colluding to distort competition in the market for spot sales of Norwegian farmed Atlantic
salmon in the EU

* Ethanol benchmarks (Fines: €47.7 million)

- Alcodis, Abengoa, Lantméannen, Alcogroup
> Coordinated its trading conduct on a regular basis before, during and after the MOC Window.

> Agreed to limit the supply of physical ethanol in the Rotterdam area that could end up in the
MOC Window.

> Exchanged commercially sensitive information in order to implement the coordinated
behaviour.

* Autmotive starter batteries (pending)
- Five starter batteries manufacturers created, published and agreed to use
new indices in their price negotiations with car producer
* Euro-denominated bonds (EDB) (Fines: €26.6 million)
- Rabobank, Deutsche Bank

> lllegal information sharing on prices, volumes, future trading strategies etc,




Cartel cases EU Commission

* Hand grenades (Fines: €1.2 million)
- Diehl, SwissP Defence, RUAG

» Market division agreement

* SNBB (Fines €13.4 million)

- Alkaloids of Australia, Alkaloids Corporation, Boehringer, Linnea
and Transo-Pharm

> Cartel on N-Butylbromide Scopolamine/ Hyoscine 'SNBB') — an important
input material to produce the abdominal antispasmodic drug Buscopan and its
generic versions

> First time that the Commission sanctions a cartel in the pharmaceutical sector
and in relation to an active pharmaceutical ingredient

Konkurrensmal EUD 2023 — i dag

* Romaqua Group, C-510/22
- Forhandsavgérande - missbruk av ensamratt Artikel 102/106 FEFU

* Em akaunt BG EOOD, C-438/22

- Férhandsavgérande - minimibelopp for advokatarvoden till
(indirekt) féljd av nationell lagstiftning — horisontell prissamordning

> Syftesovertradelse

* Scania m.fl., C-251/22

- Lastbilskartellen

* Super Bock Bebidas, C-211/22
- Vertikal prisstyrning

* Amazon m.fl., C-815/21

- Kommissionens beslut i Amazon Buy Box

> Kompetensfordelning mellan Kommissionen och MS




Konkurrensmal EUD 2023 — i dag

* Frédéric Jouvin, C-719/21

- Obefintlighet av kartell pa marknaden for upphamtning och distribution

av post - patent
* Heurerka Group (Comparateurs de prix en ligne),

C-605/21
- Foérhandsavgérande - alltfor korta preskriptionstider for

konkurrensskadestand

* EDP - Energias de Portugal m.fl., C-331/21

- Férhandsavgorande - fraga om status som potentiell konkurrent, status
for vertikalt avtal, agentavtal, accessorisk begransning,

konkurrensklausul

* Traficos Manuel Ferrer, C-312/21

- Forhandsavgérande - regler om rattegangskostnader -

konkurrensskadestand

Konkurrensmal EUD 2023 — i dag

* Sportmalen
- International Skating Union, C-124/21
- European Superleague Company, C-333/21
- Royal Antwerp, C-680/21

* RegiolJet, C-57/21

- Férhandsavgorande angaende bevismedel, beslut vid

konkurrensskadestand

* Lietuvos geleZinkeliai, C-42/21 P

- LG hade missbrukat sin dominerande stéllning i egenskap av férvaltare
av jarnvagsinfrastrukturen i Litauen genom att ta bort ett jarnvagsspar

* Repsol Comercial de Productos Petroliferos, C-25/21
- Férhandsavgorande - angaende bevisbérda - artikel 9.1 i ADA

* Intermarché Casino Achats, C-693/20 P

- Platsundersokning, bevisfragor




Konkurrensmal EUD 2023 — i dag

* Casino, Guichard-Perrachon och Achats
Marchandises Casino (AMC), C-690/20 P

- Processfragor vid undersékningar

* Les Mousquetaires och ITM Entreprises mot
kommissionen, C-682/20 P

- Platsundersékning

En tillverkare som har en dominerande
stéllning kan hallas ansvarig for de atgarder
som vidtas av de distributérer som ingar i
distributionsnétet for denna tillverkares varor
eller tjanster, om det visas att distributérerna
inte har vidtagit dessa atgarder sjalvstandigt,
utan att de ingar i en policy som denna
tillverkare ensidigt har beslutat om och som
genomfors genom distributérerna.

J

Nar distributionsavtal innehaller exklusivitetsklausul, &r en
konkurrensmyndighet i samband med missbruksbedémning
skyldig att, mot bakgrund av samtliga relevanta omstandigheter

. . O och med beaktande av bl.a. de ekonomiska analyser som
* Unilever Italia Mkt. Operations, C-680/20 —_

- Férhandsavgoérande

* HSBC Holdings m.fl., C-883/19

- En enda och fortlopande dvertradelse i syfte att manipulera den
normala prissattningen pa marknaden fér rantederivat i euro,

foretaget i dominerande stéllning i forekommande fall har lagt
fram till stéd for att det aktuella beteendet saknar férmaga att
utestanga konkurrenter som &r lika effektiva som foretaget i
dominerande stéllning, styrka att dessa klausuler har en
konkurrensbegransande formaga. Det ar fakultativt att anvénda
ett test avseende en lika effektiv konkurrent. Om resultatet av ett
sadant test laggs fram av det berdrda foretaget under det
administrativa férfarandet, ar konkurrensmyndigheten emellertid
Kskylclig att bedéma dess bevisvarde.

Euro Interest Rate Derivatives (EIRD) e g
- Jfr &ven JP Morgan Chase, T-106/17, Crédit Agricole, T-113/17 @@
Koncentrationsarenden EUD
* CK Telecoms UK Investments, C-376/20 P
- Ursprungligen: COMP/M.7612 — Hutchison 3G UK/Telefénica
UK.
> Kommissionen véagrade hanskjuta féorvarvsbedémning till CMA
» Skadeteorier: Forekomsten av
* icke-samordnade effekter pa detaljhandelsmarknaden till féljd av att ett radande
betydande konkurrenstryck skulle upphéra.
* icke-samordnade effekter pa detaljhandelsmarknaden betriffande natdelningen
- Kommissionens forbud ogiltigforklarat - EUD aterforvisade
malet Tribunalen
> Beddmningen av icke-samordnade effekter
* Altice Group Lux/PT Portugal (2014), C-746/21
- Gun jumping p.g.a. forvarv av kontroll




Koncentrationsarenden EUD

* Towercast, C-449/21 (forhandsavgoérande)

- Artikel 21(1) EUMR - Relationen mellan Forordningarna 1/2004
och 139/2004.

* lllumina/Grail (pagaende), C-625/22 P
- Artikel 22 EUMR

> Referrals below any [!] thresholds

* US Airways/American Airlines, C-127/21 P
- Flygbolagets anvandning av "slots” pa LHR

» Hévdvunna rattigheter pa strackan LHR-PHL (grandfathering rights - "use it or
loose it”)

Mal vid Tribunalen

* Teva pharmaceuticals Industries och Cephalon,
T-74/21

- Infringed Article 101 TFEU and Article 53 of the EEA Agreement
by participating in the settlement agreement in the
pharmaceutical sector in exchange for a reverse payment.

* Meta Platforms, T-451/20

- Réattssadkerhetsprincipen, asidosattande av
motiveringsskyldighet, ratten till forsvar och ratt till god
forvaltning

* Bulgarian Energy, T-136/19
- Ogiltigforklarande av beslut AT-39849 BEH Gas

> Ej missbruk, asidosattande av ratten till forsvar




Super Bock C-211/22

* Super Bock ingick ensamaterforsaljaravtal med
oberoende aterforsaljare

. i\terfﬁrséljarna saljer i sin tur de drycker som képs av
Super Bock vidare i nastan hela Portugal - Endast
vissa omraden forsorjs genom direktférsaljning fran
Super Bock.

* Super Bock hade regelbundet, generellt och
oférandrat faststallt och alagt samtliga aterférsaljare
de affarsvillkor som de skulle iaktta vid aterforsaljning
av de varor som Super Bock salde till dem

- | synnerhet faststallde Super Bock minimipriser vid aterférsaljning i
syfte att sdkerstélla uppratthallandet av en stabil minimiprisniva som
var anpassad till hela den nationella marknaden
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Super Bock C-211/22

* Syftesévertrdadelse vid vertikal prisstyrning?

- Nja, endast om det efter att det har faststéllts att avtalet ar
tillrackligt skadligt fér konkurrensen, med beaktande av
innehallet i avtalets bestammelser, de mal som efterstravas med
avtalet och samtliga omstandigheter som kdnnetecknar det
ekonomiska och rattsliga sammanhang i vilket det ingar.




Super Bock C-211/22

* Avtal?

- Ja, nér en leverantér alagger sina distributorer ett
minimiaterforsaljningspris for de varor som leverantoren salufor,
i den man leverantérens faststéllande av dessa priser och
aterforsaljarnas iakttagande av dessa priser aterspeglar
parternas gemensamma vilja.

v

Viljan kan utldsas savél av bestimmelserna i det aktuella
aterférsaljningsavtalet, nér det innehaller en uttrycklig uppmaning att iaktta
minimipriser for aterforsaljning eller, atminstone, tilldter leverantoren att inféra
sadana priser, som ur parternas agerande och, i synnerhet, om aterférsiljarna,
direkt eller indirekt, har samtyckt till leverantérens uppmaning att félja
minimipriserna vid aterférsaljning.

v

kan faststillas inte bara med hjélp av direkt bevisning, utan dven pa grundval av

objektiva och samstdmmiga indicier av vilka man kan sluta sig till att ett sadant
avtal foreligger

« Jfr mal C74/14, Eturas m.fl., p. 36, 37.

Regleringen av RPMs

* Artikel 101(1) FEUF

- Syfte eller effekt att begrdansa konkurrensen

* Svartlistade forfaranden enligt VGUF, art. 4 a)

- Begransning av koparens mojligheter att bestdmma
forsaljningspriset, utan att det paverkar leverantérens majlighet
att faststalla ett hogsta forsaljningspris eller att rekommendera
ett forsaljningspris, forutsatt att dessa inte som en foljd av
patryckningar eller incitament fran nagon av parterna far
karaktaren av ett fast eller lagsta forsaljningspris.

» Kommissionens forordning (EU) 2022/720 om tillampningen av artikel 101.3
FEUF pa grupper av vertikala avtal och samordnade férfaranden
> Medfor att hela gruppundantaget faller

Leverantor

Alagger AF att
iaktta viss prisniva ...

Aterforsiljare

.. gentemot ...

Kund




Vad ér RPMs?

* Exempel pa vertikal prisstyrning
- Avtal
> som faststéller aterforsaljningsmarginaler.

> som faststiller de storsta rabatter som aterforsaljaren far bevilja fran en
foreskriven prisniva.

>~ om att leverantéren ska bevilja rabatter eller aterbetala reklamkostnader med
villkor om att en viss prisniva ska hallas.

> om inférande av lagsta annonserade priser (minimum advertised prices, MAP)
som forbjuder aterférséljaren att annonsera om priser under en niva som
faststélls av leverantoren.

- Annat

» Koppling av féreskrivna aterférsaljningspriser till konkurrenternas
aterforsaljningspriser.

> Hot, skrémsel, varningar, straff, forseningar eller avbrott i leveranser eller
avtalsuppsagningar om en viss prisniva inte iakttas.

Riktlinjerna - uppratthallande av detaljhandelspriser
* |l allmanhet en syftesévertradelse
- Men anda inte - det finns bade konkurrensbegransningar
och effektivitetsvinster att beakta D

> Bevisbordefordelning!

* Prisévervakning anvénds allt flitigare inom e-
handeln
- Bade leverantorer och aterforséljare manga ganger
anvander programvara for prisévervakning

- Prisovervakning och prisrapportering betraktas inte i sig
som vertikal prisstyrning
> Bra, darfér att det 6kar pristransparensen pa marknaden och gor att
tillverkarna effektivt kan spara aterférséljningspriserna i sina
distributionsnat

> Bra, darfér att aterférsiljarna kan spara konkurrenternas priser

Stammer det

antagandet/fastslagna

faktumet?




